

	6

IN THE SUPREME COURT OF JUDICATURE		LTA 96/7775/G
IN THE COURT OF APPEAL (CIVIL DIVISION)
ON APPEAL FROM TAUNTON COUNTY COURT
(HIS HONOUR JUDGE COTTERILL)

								Royal Courts of Justice
								Strand
								London WC2

								Friday 14 March 1997

	B e f o r e:

	LORD JUSTICE WARD
	
	- - - - - - 

	WEST SOMERSET DISTRICT COUNCIL
	Plaintiff/Respondent


	- v -

	ANGELA SYKES
	Defendant/Applicant
	- - - - - - 

	(Computer Aided Transcript of the Palantype Notes of
	Smith Bernal Reporting Limited, 180 Fleet Street,
 	London EC4A 2HD
	Tel: 0171 831 3183
	Official Shorthand Writers to the Court)

	- - - - - - 

The Applicant appeared in person. 

The Respondent did not attend and was not represented.
	- - - - - - 
	J U D G M E N T
	(As apprvoed by the Judge)
	- - - - - - 
	©Crown Copyright



	JUDGMENT

LORD JUSTICE WARD:   Miss Sykes applies for leave to appeal against the order made by His Honour Judge Cotterill in the Taunton County Court on 4 September 1996.  The judge then dismissed her appeal from the judgment which had been entered against her by Deputy District Judge Derbyshire sitting as an arbitrator in the small claims court on 31 May 1996.  Although the judgment is entered for the small amount of £39.58 together with the costs and perhaps even interest, making a total of £74.33, more important issues arise than that modest amount of money.  It may be modest in amount, but it is a significant sum for Miss Sykes. 

Miss Sykes' appeal to the judge was very restricted.  The whole purpose of the small claims procedure is that matters are flexibly dealt with and appeals discouraged.  Pursuant to Order 19 rule 8 of the County Court Rules, the award of the arbitrator is final and may only be set aside on the ground that there has been misconduct by the arbitrator or the arbitrator has made an error of law.  There is no question here of any misconduct and the question depends entirely upon whether there has been an error of law.  

Miss Sykes carries on business as a small hotelier offering accommodation to many who are socially disadvantaged, through unemployment in some cases or through being homeless in others.  Many of those who come to her are of limited or of no means at all.  To the extent that she offers them accommodation, when otherwise they may be on the streets, she does serve a great public service. She is to be commended for making her property available in those circumstances.  She should, one would think, deserve support from the community for that good service by being able to be confident that she would be paid a proper rent for the use and occupation of her rooms.  That is the difficulty in this case.  

The young tenant, Mr Clark, with whom this case is concerned, was an unemployed young man receiving social service benefits, perhaps income support.  His entitlement to that benefit also made him entitled to housing benefit.  The latter is paid by the local authority, in this case the West Somerset District Council, the former is paid by the DHSS itself.  There is need therefore for communication between those two public authorities.  Communication takes time and time involves delay.  That appears to be at the root of the problem in this case.  

Mr Clark ceased to be eligible for income support.  He accordingly ceased to be eligible for housing benefit.  I believe that it needed the Department of Health and Social Security to communicate that fact to the local authority so that they could stop his housing benefit.  There is necessarily a built in delay.  As a result of that delay the local authority had already drawn a cheque for a week's rent and paid it to Miss Sykes.  She was morally entitled to it because she had offered the young man accommodation and was dependent upon the housing benefit for the payment of the rent.  When it was learnt that the benefit had ceased however, the Local Authority claimed to be entitled to  recover the over payment.  Their entitlement depends upon the the Housing Benefit General Regulations 1987.  Regulation 66 defines the benefit period.  Regulation 67 defines the date on which the benefit period is to end:

	"The benefit period shall end with the last day of the final week of that period as determined by the appropriate authority in accordance with regulation 66(2) to (4) unless- 

		[(a) the claimant is a person on income support and he ceases to be so entitled when....the benefit period will end with the last day of the benefit week....

		(b) ....or at the end of the benefit week in which the payment of income support ceases."  



Regulation 98 provides that:

	

	"an `overpayment` means any amount which has been paid by way of housing benefit and to which there was no entitlement under these Regulations."  

Regulation 99 is the operative regulation:

	"(1)  Any overpayment, except one to which paragraph (2) applied, shall be recoverable.

	(2) [[Subject to paragraph (4)]] this paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of receipt of the payment [or of any notice relating to that payment], reasonably have been expected to realise that it was an overpayment.

	(3)  In paragraph (2) `overpayment caused by official error` means an overpayment caused by a mistake made or something done or omitted to be done by the appropriate authority or by an officer or person acting for that authority or by an officer of the Department of Health and Social Security or the Department of Employment acting as such where the claimant, a person acting on his behalf or any other person to whom the payment is made did not cause or materially contribute to that mistake, act or omission.

	[(4)  Where in consequence of an official error, a person has been awarded rent rebate to which he was not entitled or which exceeded the benefit to which he was entitled, upon the award being reviewed any overpayment of benefit, which remains credited to him by the appropriate authority in respect of a period after the date of the review, shall be recoverable.]"


There is no suggestion that could be supported in this case that the overpayment is one which was caused by an official error.  It arises,  as I understand it, simply because of the unfortunate way in which the system works.  There being no official error, there seems to me, therefore, to be no arguable case in which it can be said that this overpayment is not recoverable.  Consequently, the judge was right in his conclusion that there was no error of law made by the Deputy District Judge and, consequently, no right of appeal.  The District Judge's ruling is final and the Local Authority are entitled to their recovery.  

I reach that conclusion with a measure of regret.  In the first place I have observed the social good work which this lady performs.  She will be inhibited, no doubt, from being either a good samaritan or a sacrificial lamb.  She has become a sacrificial lamb of a bureaucracy which is an unhappy state of affairs.  She tells me, but it is not possible for me to investigate this, that she was completely unaware of the Local Authority's power to make this recovery.  She points with some force to the fact that the form she had to complete, the "Rent Proof Form - Private Tenants" which requires the landlord to answer certain questions is totally silent about the Local Authority's rights to recover overpayment.  She is insistent that she knew nothing about that entitlement.  I observe a letter dated 2 October 1996 from the County Council in which it is asserted by them that: 

	"The authority has a form signed by you pre-dating the matter in dispute which clearly shows that you were made aware of the recovery provisions earlier and had acknowledged them."

It is impossible for me to judge whether or not that is correct.  I am not satisfied in any event that it is arguable to suggest that some form of estoppel operates against the Local Authority such as would prevent them from enforcing the regulations if they chose to do so.  As the Department of Health suggests in their letter dated 18 June 1996:

	 "It is for authorities to decide having regard to the regulations whether or not to seek recovery of the overpayment and then, if appropriate, the method of recovery and from whom it is to be sought."  

I have huge sympathy for this applicant who says with considerable justification, "Why seek the overpayment from me when I am doing good; why not chase the young man who is ultimately responsible for this state of affairs?"  It is difficult for me to find a satisfactory answer to the rhetorical question she poses, but those appear to be matters for the Local Authority.  They may on reading this judgment reflect about their position, but that is a entirely a matter for them.  They may care to reconsider their procedures and consider whether they have in all fairness made the position perfectly plain to those who perform this social service, and whether they have done all they should to draw to the attention of good people like Miss Sykes that they will be liable to repay housing benefit if, in the ordinary course of events, the income support ceases to be payable unbeknown to the local authority, unbeknown to the landlord herself.  

It is an unhappy state of affairs but it is impossible, sadly, for me to correct it.  Accordingly I must dismiss this application. I will order a transcript of this judgment to be prepared at public expense so that Miss Sykes may renew her negotiations with the Local Authority as to whether or not they wish to enforce the judgment for the paltry amount they have against her.  

Order:  Application refused.

